OT3bIB
Ha JHCCEPTAIMIO HA COMCKAHME YYEHOH CTeNeH! JOKTOPa IOPUINYECKHUX
Hayk MartseeBoi Enennl IOpbeBHBI 10 TeMe «CnenuajibHbIe
JAOrOBOpPHbIE KOHCTPYKLHH B I'pa:kIaHCKOM npaBe Poccun»
AOKTOPA IOPUANYECKHUX HaYK, Ipodeccopa
IHaB/mmkoBa Cepresi I'epacumoBuua,
BKJIIOYEHHOI'0 B CIIMCOYHBIN COCTaB
auccepranuoHHoro cosera /I 505.001.112 no 3amuTte auccepranuii
HA COMCKAHHE YYEeHOH CTelleHH KaHINAaTa HAyK,

HAa COUCKAHHUEC yquOﬁ CTENNEHH JOKTOpa HAYK

MarseeBa Enena IOppeBHa mnpencraBuia AHUCCEpPTALIMIO HA TEMY:
«CrnenuanbHble JOTOBOPHBIE KOHCTPYKLIMH B TpaXkaaHcKoM npaBe Poccuny» Ha
COMCKaHHE YUYEHOHN CTENEHU AOKTOpa IOPUAMYECKUX HayK K MyOJIUYHOMY
pPacCMOTPEHHUIO W 3alluTe O HayuyHoH crneuvanbHoctu 5.1.3. «YacTHo-
IpaBoOBbIC (IMBWIMCTUYECKUE) HAYKHU.

Conmepxanue aumcceptaudd cooTBeTcTByeT Ilacmopty Hay4yHOM
cneruagbHoct 5.1.3. YactHo - mnpaBoBble (LIMBUIIMCTUYECKHUE HAYKH)
(ropuauyeckue HaykM) B 4acTH NyHKTOB: 1. «YacTHO- mpaBOBbIE
(LIMBUIIMCTUYECKHE) HAYKU: OOBEKT, IPEAMET U METOLOJIOTHsl UCCIIE0OBaH NS,
MCTOpUST UHCTUTYTOB»;, 4. «VCTOUHMKH peryJMpOBaHMs YaCTHONMPABOBBIX
OTHOILIEHHI»; 7. «OCHOBaHUS BOSHUKHOBEHUS U JUHAMUKA YaCTHOIIPABOBBIX
otHomenuil. Cuenku B cepe yacTHOrO npasa»; 8. «l'paxIaHCKO-IIPaBOBOE
00si3aTenbCTBO.  1loHSATHE W 3HAYeHWe Jorosopa. Pasnuunble BUOBL

JOTOBOPHBIX U BHEAOTI'OBOPHBIX ob0si3arenneTB. O0s13aTeNIbCTBA U3 CEMEHMHBIX
1



MpaBOOTHOLIEH K. O0A3aTENBCTBA U JOTOBOPHI, OCIOXKHEHHBIE HHOCTPAHHBIM
anemeHToM. IIponeccyansnbie cornamenusi. O0s3aTeNbCTBA, CBA3aHHBIE C
OCYILIECTBJICHHEM IPEANPHHUMATENLCKON fesTenbHocTHY; 10. «3atmTa npas
B YaCTHOMPABOBBIX OTHOLIEHHUAX. Brpidop ¢opMm u crnocoboB (cpencts)
3aLLUTHI.

ITonaraxo BO3MOXXHBIM JOIYCTUTH COMCKATENsSl YUYEHOM CTENEHH K
3alllUTe AUCCEPTALNY.

OTMeuaro, 4To:

1) couckarenp yu€Hnon crenenu MateeBa Enena HOprweBHa mpeanoxun
3HAUYHUMBbIE JUIE HayKH W IPaKTUKH Hay4YHble IIOJIO)KEHMS,
OOOCHOBBIBAIOIIME  KOHIENTyaJIbHOE  MMOHHMAHHE  CIIELUAJIbHBIX
JOrOBOPHBIX KOHCTpYyKLUH (nanee no tekcty — CJIK) kak cucremsl u
KaTeropuy TIpa)KJaHCKOro IIpaBa, YTO TMO3BOJIMJIO CO3/aTh HOBOE
Hay4yHoe  IOHMMaHHe  MHOXecTBa  umeromuxess CJIK  kak
MHOT03JIEMEHTHOM CUCTEMBIL, [10KA3aTh CBSA3H U B3aUMOJEHCTBHE MEXTy
3JIEMEHTaMU CHCTEMBI BO BCEX BapUallUsIX, BKIIFOYUTH HOBBIE 3JIEMEHTHI
M TEM CaMbIM  CO3JaTh MOJAXOJbl K  IOBBIUIEHUIO PETYISTHBHBIX
Bo3moxxkHocTed CJIK. Ocmpicnienne C/IK kak kateropuu rpaxaaHcKkoro
IIpaBa UMeeT TEOPETHUYECKYIO LIEHHOCTD, [TOCKOJIBKY BBISIBJIEHUE JIFOOOM
HOBOM IIPaBOBOM KaTerOpHUH O3HAYAET, YTO HAayKa I'Pa)KJaHCKOIo MpaBa
Ha 0ase MOsSIBUBLIEHCS NPAKTUKH NPUMEHEHHUS MTPABOBBIX MHCTUTYTOB
HAKOIKWJa HOBBIE 3HAHHUS, CHUCTEMAaTH3alUs KOTOPBIX MO3BOJIMIIA
cOpMyJIHPOBATH COOTBETCTBYIOLIUE NOJIOKEHHU S, TE3UCHI, KOHLIEMLUY.
OHKM K3 OCHOBHBIX P€3YJIbTATOB AUCCEPTALUOHHON pabOThI SABJISAETCS
dopmupoBanue apropckoil konuenuuu CJIK, ompenenenne BEKTOPOB
nepcrektuBHBIX uccaenoBannii CJIK, uro sensemcs sHauumenoHuim

HAY4YHbIM OOCMUINCEHUEM, OTKPBIBAKOIIXM HOBOE€ IIE€PCIIEKTHBHOC



2)

HallpaBJIEHUE pa3BUTUS HAyKU TIPAXIAHCKOrOo IpaBa B YacTH
TEOPETUYECKOTO OCMBICIIEHHU U NIpakTH4eckoro npuMenenus CJIK;
couckarenp y4€Hoi creneHu MareeBa Enena OpneBHa BBEN B
HAy4HBIH 000pOT CleAyIOLMe HOBBIC HAYYHBIE PE3YJIbTATHI:

- meopemuyeckue: nonsTre CJIK kak HHCTUTyTa rpaxJaHCKOTO IpaBa,
MIOCPEICTBOM KOTOPOI'O YYaCTHUKH JOTOBOPHBIX OTHOILUCHHH B CHIY
3aKOHa MJIM CBOUM BOJICU3BSIBIICHUEM YCTaHABIIMBAIOT OCOOBIH MOPS 0K
3aKJIIOYEHMsI, MCIIOJIHEHHUs, INPEKpalleHUss OCHOBHBIX JOrOBOPOB
(mpeacraBnsieTcsi,  4TO  JaHHas  JAeQUHHUIMS  MOXET  OBITh
OXapaKTepu30BaHa KakK npeobpa3zoeéaHue, MOCKOJIbKY OHA HE TOJBKO
paclIupsieT U3BECTHBIE IOJIOXKEHUsI HAYKH Ipa)XAaHCKOTO IpaBa, HO U
BHOCHUT HOBBIE 3JIEMEHTHI B U3BECTHYIO CUCTEMY B YaCTH YCTAHOBJICHHS
0co00ro nopsiiKa 3aKk/IOUeHHs], UCTIOJHEHHUSI, IPEKPaIEHHsI OCHOBHBIX
JIOTOBOPOB.  AHAJIOTMUYHBIE  XapaKTEpPUCTHUKH UMEIOT W  HHBIC
TEOpPETUYECKUE  IIOJIOKEHHUs,  IIOCKOJIBKY  OHH  (DaKTHYECKH
OOOCHOBBIBAIOT ~ HaJM4Me CHUCTeMbl, rae K npumepy, CJIK,
MOAU(DUUUPYIOUIME OCHOBHOW  JOroBop  (rpaXkIaHCKO-IIPaBOBOMH
JIOTOBOP, KOTOpBIK 1160 KoHCTpyupyercss CIIK B ero CylecTBEHHBIX
Oyayurux ycloBUSX, JUOO MOAUGUUUPYETCS NPU BKIOUYEHUH B €ro
coctaB ycsoBui C/IK) B3auMOIEHCTBYIOT ¢ OCHOBHBIM JOTOBOPOM KakK
C IMCKPETHBIM 10TrOBOPOM;

- 000CHOBBIBAETCSl HAJIMYHE TEOPETHUYECKH OO0OCOOJEHHON OOLIHOCTU
MPaBOBBIX CpPEACTB peryjiupoBaHusi, B KoTtopoi cucremMHoct CJIK
obecrieynBaeTcss  caMbiIMM  pa3nuuHbiMH  crnocobamu  (CJK
00BEKTHBH3HMPOBaHBI TO3UTUBHBEIM NTpaBoM, CJIK sBsrOTCS NPaBOBEIMU
pEryasTopaMH, OOeCHeuUBalOIIMMU OCOOLIM IMOPSIOK 3aK/IIOYCHHUS,

UCIIOJIHCHHUS M TMpPCKpalllCHUS OCHOBHBIX [JOIOBOPOB M HAJCJICHHC



OCHOBHBIX JOTOBOPOB CII€LMAIbHBIMU YCJIOBUSIMH, HAMIPaBJIEHHEIMU Ha
obecrieueHue MyOJIMYHBIX U YaCTHOIIPABOBEIX HHTEPECOB);

- BBISIBJIEHB! 3BOJIIOLMOHHBIE (akTopel pasButus CJK, Bo MHOrom
NpeJoNpeeNAolue €e CYIHOCTh (IpaKTHYeCKHe MNOTPeOHOCTH
rpa’kJaHCKO—IIpaBOBOr0 060poOTa, rocyJapcTBEHHOE BO3JeHCTBUE Ha
IPaBOBYIO CUCTEMY U IOKTPHHA);

- chopmynupoBaHo U oOocHOBaHO moOHsATHE cucteMsl CJIK kak
coBokynHocty AByx rpymn (CHAK, Moguduuupyoomue OCHOBHOMH
norosop u CJIK, aBTOHOMHBIE 110 OTHOLIEHHIO K OCHOBHOMY JJOTOBOPY;
- I0Ka3aHo, YTO B OCHOBAa BHYTpUCUCTEMHOro aeyienus cucremsl CJIK
Ha JABe TIpynnbsl oOyC/IOBJIEHA XapaKTepoM IOPUIUYECKOH CBSI3H
crienuaabHOH TOrOBOPHOH KOHCTPYKUHMH C OCHOBHBIM JOIOBOPOM H,
COOTBETCTBEHHO, IpeJIOKEHHOE AUXOTOMHUYECKOE JEJEHHUE CHCTEMBI
CHeLMaJIBHBIX JOTOBOPHBIX KOHCTPYKUWH Ha Ipymnibl 00yCIOBIHMBAET
cioco6 npasoBoro BozaeiicTBus CAK Ha 0CHOBHO# OroBOp, KOTOpOE
nposiByisiercst st CK mepBoil rpynmel TOJBKO B COBOKYIHOCTH C
OCHOBHBIM JoroBopoM, a s CHK BTOpoil rpymnmel TOJBKO Kak
IPEIIOCHIIKY K 3aKJIFOYEHHIO OCHOBHOTO I0rOBOPa;

- pokaszano, uro CIAK, Momguduuupyronme OCHOBHOH JOTrOBOpP — 3TO
rpyIina, BKJIOYAoLIas CIeAYyOIUe IPABOBbIe HHCTUTYTHI: ITyOJHMYHBIH
JOTOBOp, IOTOBOP MPUCOEAUHEHHS], PAMOUYHBIN 1OroBOp, aDOHEHTCKUH
JOrOBOp, AOTOBOpP B TMOJNB3Y TPETHEro JIMIA, TIOCYJapCTBEHHBIN
(MyHHMIIMTTAJIBHBIA) KOHTPAKT, ONLIMOHHBIN TOr0BOD;

JTokazano, yto CJK Bo3mefCTBYIOT Ha OCHOBHOW JOrOBOp B €ro
pasIMYHbIX aclleKTaX: Kak Ha JOrOBOP—CAENKY M Kak Ha JOTrOBOp—
IIPaBOOTHOLIEHUE;

npakmuieckue:

- yCTaHOBJIEHBI (akTopbl, o0ycnonuBaromue npuMenenne CIK:



3)

a) cdepa npHMEHEHHMs M  OEHCTBHS  OCHOBHOIO  JOrOBOpA,
(rocyiapcTBEHHBIH KOHTPAKT, MyOIUYHBIH JOrOBOD),

0) CyOBEKTHEBIN COCTaB CTOPOH OCHOBHOT'O 10TOBOpa (roCyAapCTBEHHBII
KOHTPAKT, JOTOBOP B MOJIb3Y TPETHErO JIMIA),

B) CIOCOOOM  3aKJIIOYEHUS  OCHOBHOIO  JIOroBopa  (IOTOBOp
PUCOETUHEHHUS,

B) FOCY1apCTBEHHBIN KOHTPAKT, IPeIBAPUTENIbHBIM JOrOBOP, ONLMOH HA
3aKJIFOYEHHE JOTOBOpA),

I) ClelManbHblE YCJIOBHs OCHOBHOIO JOroBopa (paMOYHBIH JOrOBOD,
aOOHEHTCKHUH JOTOBOP, ONLIUOHHBIN TOTOBOP).

- 0bocHOBaHO TpeOOBaHHE: €ClId OCHOBHOW JOTOBOp peau3yeTcs ¢
ucnonb3oBaHueM Toi unu uHoi CJIK, To mpaBuiia COOTBETCTBYIOLIEH
CJAK obnamaroT npHOpUTETOM MO OTHOLIEHHUIO K MOJIOKEHUSM YacTH
BTOpoi [ K P®D, perynupyromum 3T0T OCHOBHOH JJOTOBOP;

[IpoBeneHo BHIOBOE  J€JieHHWE  CIEUHAIBHBIX  JIOTOBOPHBIX
KOHCTPYKLMH 10 KpUTepUro oOsizatenbHocTU npumeHeHus CJIK
ydacTHUKaMu ocHoBHOro poroopa. [Ipu nenenun C/IK no manHomy
KPUTEPUIO BUJOBBIM [PU3HAKOM SIBJISIETCSI BO3MOXHOCTH HJIM HE
BO3MOXXHOCTh JJIsi OO€UX WM KaK MUHHMYM JJisi OJJHOH CTOPOHBI
OCHOBHOI'O JOTOBOpa 3aKJIFOYHUThH I'PakJAaHCKO—ITIPaBOBOM A0roBop Oe3
ucnojib3oBaHus koHKpeTHO# CIIK;

- YCTAHOBJIEHO U MPHUMEHUMO Ha MpaKTHKe MoJioxkeHue o Tom, cro CJIK,
MOAUMUILIUPYIOIIHE OCHOBHOM OTOBOP BBIMOJIHSIOT 0COOYI0 PyHKIHIO
— UX NMPUMEHEHHE UMIIEPATUBHO YBEJIMYHMBAET HAa0OpP CYLIECTBEHHBIX
YCJIOBHH 11 OCHOBHBIX JOTOBOPOB M T..

gucceprauust  «CreuuanbHble  JOTOBOPHBIE  KOHCTPYKLUHH B
rpaxxgaHckom mnpase Poccum» o0namaeT BHYTPEHHHUM €IUHCTBOM, a

HMEHHO JIOTUYECKOMU CTpOﬁHOCTbIO U €JHHCTBOM BHYTPCHHEIO



4)

U3JI0KEHHMs MaTepuaja, I0C/IeJOBATEIbHOCTRIO PpEelIeHUs MpobiieM,
0003HAaYEHHBIX aBTOPOM B KA4E€CTBE KJIFOUEBBIX;

00OCHOBAHHOCTB IOJIOKEHUH U BBIBOJIOB Aucceprauun «CrienuaabHble
JOTOBOpHEIE  KOHCTPYKLMHM B TpaXJaHCKOM TIpaBe Poccumn»
MIOJTBEPIKACHA CIEAYIOLIUMHI apryMEHTaAMH:

meopemuyecKue:.

- CIK — 3TO MHCTHTYT rpa’kAaHCKOro IIpaBa, MOCPEACTBOM KOTOPOIO
YYaCTHHKHM JOTOBOPHBIX OTHOLUEHHUH B CHUJIy 3aKOHA HJIH CBOUM
BOJICU3BSBJIIEHMEM YCTAHABJIMBAIOT OCOOBIN TOPSAOK 3aKIIOueHus,
UCIIOJIHEHHS, IIPEKPAalleHHsd OCHOBHBIX JOIOBOPOB. ApryMeHT:
BBIZICJICHHEe U OOOCHOBaHMs Kareropud OCHOBHOU JOrOBOP — 3TO
rpakIaHCKO-IIPAaBOBOM JI0r0OBOpP, KOTOPBIX nO0 KoHcTpyupyeres CJIK
B €r0 CyLIECTBEHHBIX OyIyIIUX YCIOBUSIX, TUO0 MOAUDUIUPYETCS TIpU
BryiroueHnd B ero cocrtaB yciaosui CJIK. CIAK, mogudunupyroiime
OCHOBHOW JIOTOBOP B3aUMOJEHCTBYIOT C OCHOBHBIM JOTOBOPOM Kak C
JUCKpPETHBIM JoroBopoM. CrienuajbHbIE JOTOBOPHBIE KOHCTPYKIIHH,
ABTOHOMHBIE 10  OTHOUIEHHWIO K  OCHOBHOMY  JOTOBOPY
B3aUMOJICHCTBYIOT C OCHOBHBIM JOTOBOPOM KaK C pPEJISLHOHHBIM
JIOTOBOPOM;

- CIAK, Moauduuupyromue OCHOBHOM JOTOBOp — 3TO TpyIIa,
BKJIIOYAOIIAs CJIEAYIOLINE TIPABOBBIE HHCTUTYTHI: MyOJIUYHBIN JOTOBOD,
JIOTOBOP IPUCOEIUHEHHS, pAMOUHBIA TOrOBOp, aDOHEHTCKHUI JOroBOp,
JIOTOBOP B I10JIE3Y TPETHETO JIUIIA, FOCYJapCTBEHHBIH (MyHULUIABHBIH )
KOHTPaKT, OIILUOHHBIA JA0roBop. AprymenT: BuIoBOi mnpH3HaK
000c00JIeHHs YKa3aHHBIX CIELUAJIbHBIX JOrOBOPHBIX KOHCTPYKLHH B
OTAENbHYIO TPYIY COCTOUT B TOM, YTO OHH «HE CYLIECTBYIOT» BHE
OCHOBHOTO  JIOrOBOpa, BO3JIEHCTBYIOT HAa OCHOBHOHM  JOrOBOp

BKJIFOYCHUEM CIICHHAJIBHBIX YCJIOBI/II\/'I IIpH €ro 3aKIFOYCHUH,



NpeIoKeHa  KJIaCCHQUKALUsA  CHEeUHATBHBIX  JOTOBOPHBIX
KOHCTPYKLUUH I10 KOMIUIEKCHOCTH PETYJISTHBHOIO BO3LCHCTBUS Ha
CTaMHM TI'Pa)KJaHCKO—TIpaBOBOTO JOroBopa («BCE CTaIuU», CTaauU
3aKJIIOUEHHU ], UCTIONIHEHUS U IPEeKpallleHUs U T.I1.):

JOKa3aHO, YTO CHELUAJbHBIE JOTOBOPHBIE  KOHCTPYKIIMH
BO3JCHCTBYIOT Ha OCHOBHOM JIOTOBOP B €T0 Pa3jIMYHBLIX acleKTaX: Kak
Ha IOroBOP—CHEIKY U KaK Ha JOTOBOP—TIPaBOOTHOIIEHHUE;

npakmuyeckue:

- 000CHOBaHO TpeOOBaHHUE: €CIIM OCHOBHOMN IOTOBOpP pealu3yercs C
rcnojp30BanueM ol uiu uHod CJIK, To mpaBuia coOTBETCTBYOLIEH
CAK o6nagaroT nNpuOpUTETOM MO OTHOLICHHIO K IMOJIOXKEHUAM YacTH
BTOpOil 'K P®, perynmupyromum 3T0T OCHOBHOU JOTOBOP. APryMEHTEHI:
NPUMEHEHUE CHNEUUAILHON JOrOBOPHOM KOHCTPYKLMU BHIOOOpa3yeT
OCHOBHOM  IOroBOp, Hazxenser ero  OcoObBIMH, HOPMATHBHO
YCTAHOBJICHHBIMU  NpaBUJIAMU  3aKJIFOUYCHHS, MCIIOJIHEHUS H/UId
NpEeKpalleHus, YHUBEPCAJIBHO MPUMEHSIEMBIMH K  T'paKIaHCKO-
IIPaBOBBIM JIOIOBOPAaM pa3JIMYHOM LieJIeBOM HanpaBieHHOCTH. ITpuHIMI
lex specialis neHCTBYeT NPUMEHUTENBHO K CHEIHAIBHBIM JOTOBOPHEIM
KOHCTPYKLIHMSIM TOJIBKO B Clly4ae, eciii ocooeHHoi yactbio ['K PO uiu
HHBIM 3aKOHOM YCTAHOBJICHBl CNELHAJIbHbIE HOPMBI HMMEHHO B
otnomenunu CHK;

000CHOBAHO BHJOBOE JIEJICHHE CHEHHUANIBHBIX  JIOTOBOPHBIX
KOHCTPYKIHM 10 KpuTepuro obs3arenbHocTH npuMmeneHus CJK
yyaCTHHKaMH OCHOBHoro norosopa. Ilpu nenennu CJK no mannomy
KPUTEPHIO BHJIOBBIM IPU3HAKOM SBJISETCS BO3MOXHOCTHL HWJIM HE
BO3MOXHOCTE JJIs 00€MX WIM KaK MUHHUMYM JUIsl OJHOH CTOPOHEI
OCHOBHOTO JIOTOBOpA 3aKJIOUUTH TPaXKIaHCKO—TIPaBOBOH JOTOBOp 0€3

ucnois3oBanus konkpetHod CJK. Apryment: K cnenuaabHBIM
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JOTOBOPHBIM ~ KOHCTPYKLIMSIM, 00s3aTeNbHOE NpPUMEHEHHE KOTOPBIX
IIPENYCMOTPEHO 3aKOHOM, OTHOCSITCSL: rocyAapCTBEHHBIN
(MyHHUMITANBHBEINA) KOHTPAKT, MyONUYHBIM TOTrOBODP U YaCTHBIN cirydail
JIOTOBOpA B MOJIB3Y TPETHETO JIMLA MpU 0053aTeNBLHOM CTPaXOBaHUHU.
Bce ocranbHele criequalbHbIe J0TOBOPHBIE KOHCTPYKIIMU TPUMEHSIOTCS
WM HE MPUMEHSIOTCS UCKJIFOUUTENBHO MO CBOOOJHOMY YCMOTPEHHUIO
CTOPOH. OKBUBaJleHLUEH A obs3aTenbHBIX K mnpuMenenuro CJIK
roCcy1apCTBEHHOr0 KOHTPAKTa M IyOJIMYHOI0 JOroBopa siByisieTcs cdepa
I'PaXXIaHCKO-IIPABOBBIX OTHOIIEHUH B KOTOPOH peanu3yeTcss OCHOBHOM
JOrOBOp, a JUIs JIOroBopa O0s3aTe€IbHOrO CTPaxOBaHUS B IOJB3Y
TPETBEro JIMIAa — CTaTyC 3acTpPaXxOBaHHOIO JiMua Wi cdepa
JeATEeIbHOCTH CTpaxoBaTels;

- KJnaccuQHKalMs CIeLUaNbHbIX JOTOBOPHBIX KOHCTPYKIHH 10
KOMIUIEKCHOCTH PEryJIATUBHOIO BO3AECHCTBUS HA CTAIUH I'PAXKITaHCKO—
MPaBOBOIO JOTOBOPa («BCE CTAIUNY, CTAUN 3AKIIOUCHUS, UCITOJIHEHUS
U IIpeKpalleHus U T.1.). AprymeHT: Tonpko B otHomenuu Tpex CIAK —
MyOJIMYHOIO A0r0BOpPA, I0rOBOPa NPUCOEAUHEHHS U TOCYIaPCTBEHHOIO
(MyHULIMIIAJIBHOTO) KOHTPAaKTa 3aKOHOAATeNb MpPEeaycMOTpen Habop
MMIEPAaTUBHBIX HOPM, KOTOPBIMHU PETyIUPYIOTCS BCE CTAAUH
rpakJaHCKO—MPaBOBOIO JOrOBOPa, YTO OOBSACHSETCS CIEAYIOLIUM:
UMEHHO OTH TpU CHEUUaIbHBIE JOIOBOPHBIE KOHCTPYKLHH Kak
IIPAaBOBBIE CpPEACTBA HMEIOT SIBHO BBIPAXEHHBIH OXpaHUTENbHBIN
XapakTep;

- CJIK BO3meHCTBYIOT Ha OCHOBHOH JOrOBOp B €ro pasin4YHBIX
acreKkTax: KaK Ha JOrOBOP—C/ENIKY U KaK Ha JJOTOBOP—IIPaBOOTHOIIEHHE.
ApryMeHT: 4YeTKO YCTaHOBJIEHO, KAaKUMHU IPABOBBIMHU CPEICTBaMH,
BO3JEHCTBYIOIIMMH Ha OCHOBHOHM JOroBOp Kak Ha JOroBOP—C/CIIKY,

onpeac/IsIrONMMHU CHCHI/I(I)I/IKy 3aKJIFOYCHHS JO0I'0BOpa, SABJIAIOTCH



KOHKPETHBIE CIK (wampumep, mnyOMM4HBIA JOroBOp B CHIY
O0SI3aHHOCTH  3aKJIOYEHHs OCHOBHOrO  JOroBOpa ¢  KaX/JbIM
oOpaTHUBIIUMCS H T.1.);

- CIK, moaupuuupyronye 0CHOBHOH JOrOBOP BBITIOIHSIOT 0COOYIO
(QYHKIMIO — HX MpPUMEHEHHE HMIIEPAaTHBHO YBeJIWYMBaeT Habop
CYIIECTBEHHBIX YCJOBHH JUI1 OCHOBHBIX JOTOBOPOB. ApPryMeHT: €ClId
HOPMaTUBHO-TIPABOBbIE AKThl, PErYJIUPYIOLIHE MPUMEHEHHE TOHW WU
unor CJIK, cogepxaT MMnepaTuBHbIE HOPMbI OTHOCHTEIBHO YCIOBHH
JOroBOpa, TO TaKHU€ YCJIOBUS CTAHOBATCA CYLIECTBEHHBIMH U
HeOOXONUMBIM JIIsl TOrO, 4YTOOBI OCHOBHOM JOrOBOP CUHUTAJICs
3akmoueHHbIM. [Ipu coBmenienun CJIK B ogHOM 00s13aTesnbCTBeE,
HOpMaTUBHEIMU MpaBwiamMu ofgHod CJIK MoryT ycraHaBiIMBaThCS
cyumectBeHHele ycnoBus ans Bropod CJK u ap. JloctoBepHOCTH
pe3ynbTaTroB,  noaydeHHeIXx  MarBeeBoit  Enenoit  FOpbeBHOI
oOycoBJieHa CIIEAYIOIUMH  apryMEHTaMU: HCIMOJb30BaHUEM
CUCTEMHBIX U CTPYKTYPHUPOBAHHBIX (HalnpuUMmep, B YacTH NMOHHMaHHS
NPUPOALl U CYIIHOCTH TPaXXJAAHCKO-MPABOBOrO JIOrOBOpa) HAYyYHBIX
MpeJCTaBICHUl coucKareiass B OOJacTH TpaxkJaHCKOTO IpaBa
(nonmoxenust 1,3,7 w Ap.), KOppeysiiued HX C [PUKIAJIHBIMU
HaMpaBJICHUSIMU U, KOHKPETHO, aKTyaJlbHBIMU 33/JlauaMu pa3paboTKH
TEOPETUYECKHX TMPEJIOKEHUH M TNPAKTUYECKUX PEKOMEHAAIMN M0
dopmupoBanuto A0okTpuHbl C/IK M COBEpPLIEHCTBOBAaHHUIO NPAaBOBOIO
peryJMpoBaHUsl COOTBETCTBYIOLIMX OOIECTBEHHbIX OTHOIUEHHH (B
YaCcTHOCTH, 3TO mnoJjioxkeHus 2,4,5,6,8 u gap.). JlONMOJHUTENBHBIM
apryMeHTOM, [OJATBEPXKAAIOIIUM OOOCHOBAHHOCTh IOJIOXKEHHH H
BLIBOJIOB aAHAJTHU3UPYEMON JUCCEPTALMM, SBJSETCS KOPPEKTHOE H
000CHOBAaHHOE HCII0JIb30BaHHE OOINeHAYyYHbIX (AaHa/INU3, CHHTE3,

ACAYKIHsA, UHAYKIHS, CpaBHCHHC, O606HI€HI/IG) H 4aCTHO - HAYYHBIX
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5)

METO/IOB (popManbHO-FOPUANUECKUH, CpaBHUTEJILHO-TIPAaBOBOH,
KOHKPETHO-UCTOPUYECKHUI). B KauecTBe HAy4yHOr0 MHCTPYMEHTApHS B
HCCIIEIOBAaHUU  3aJ€MCTBOBAH  CUCTeMHBIM  moaxox.  Taxoxe
JOCTOBEPHOCTh PE3yJIbTATOB, NMOJYYEHHBIX cOUcKaTesieM, 00yClIOBIeHa
UCIIOJIb30BaHUEM B paboTe TEOpeTHYECKUX IOJOKEHUH B 00J1acTH
IPOXJAaHCKOro IIpaBa U COBPEMEHHBIX METOJOB HCCIEAOBAHUA,
NPUMEHEHHEM HE TOJIBKO aKTyaJlbHOM HOpMAaTUBHOM NpaBOBOM 0a3kl, HO
1 COBOKYITHOCTH MHBEIX MCTOYHUKOB IIPaBOBOro perynupoBanus. Kpome
TOr0, JOCTOBEPHOCTHL  IIOJNyYEHHBIX  PE3yJbTaTOB  OOYyCIOBJIeHA
OOmMMPHON SMIUpUYECKOW O0a30M, aJeKBaTHOM ILield W  3agadyaMm
UCCIIEJOBAHUS, a TaKxe COOTBETCTBYIOILLIMNX MaTepuasoB
IIpaBONPUMEHUTEILHON NIPaKTUKU. B yacTHOCTH, B OCHOBE aBTOPCKOM
KOHLEINLMUH KCII0JIb30BaHbl U3BECTHBIE, IIPOBEPSIEMbIE JaHHbIE U (PAKTHI
(cM., Hamp., 0OOCHOBaHHE MOJIOKEHUH, BRIHOCUMBIX Ha 3aIUTy Ha C.
31,32-33,36,52 u T.1.);

pe3yJIbTaThl JUccepraluu MargeeBoii Enennt HOpbeBHBI
UCIIOJIb30BAJIUCh  TIPU  BBIIIOJHEHUU  HAYUYHO-UCCJIEN0BATENIBCKOM
paboTel @PuHaHCOBOrO yHHMBepcurera Io Teme: «Pa3paboTka
NpPEeAJIOKEHHH 110 COBEPIICHCTBOBAHUIO IIPABOBOIO PEryJIUPOBaHUS
OpraHU3allii roCyAapCTBEHHBIX 3aKyIOK Ha OCHOBE U3y4E€HUs OIIBITa
3apyOexHbix  cTpan»  (I'ocymapcTBeHHOe — 3ajaHue,  IIpUKa3s
@dunynusepcuteta oT 27.09.2021 Ne 1987/0) B uwacTu: BEIpabOTKH
TEOPETUUECKUX TOAXOA0B M0 KBaIU(UKALMKU TOCYJAapCTBEHHBIX U
MYHUIMIIATBHBIX KOHTPAKTOB, PAMOYHBIX JOrOBOPOB, KOTOphIe ObLIU
YUYTeHbl IpU pa3paboTKe MPeNOXKEHUH IO COBEPIICHCTBOBAHUIO
POCCHICKOTO  3aKOHOJATEJIbCTBA, PEryJUpPYIOLIEro  OpraHu3aluio
rocyJapcTBEHHBIX 3aKyloK. [loyioxeHuss quccepTalii UCTIONb3YHOTCA

npu pa3paboTKe KOPIOPAaTHBHBIX CTaHAapToB MexayHapoaHo#
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CBETOTEXHUYECKOU KOpropanuu «MCK BJI-'pynmy. ITo
PEKOMEH/JOBAaHHBIM MOZENISIM  pa3paboTaHEI KOPIIOpaTHUBHEIE
cTaHJapThl: «VIcrnonp3oBaHue B AEATENBHOCTH KOPIOPAIMU JOTOBOPOB
call option»; «Mcnone3oBanue B AeSATEIBHOCTH KOPIIOPALUH JIOTOBOPOB
put option». Perynupyemele JaHHBIMH CTaHJapTaMH IPOLECCHI
NO3BOJIAITA ONTUMHU3UPOBATH JIOTOBOpHBIE OTHOLIECHHS,
YCOBEpPIIEHCTBOBATL HAO0Op 00ECHMEeYUTEeNbHBIX HHCTPYMEHTOB H
NPEBEHTHBHO  CHU3UTH  PUCKU  KOMMEPYECKOH  JIeATENbHOCTH
Kopriopanuu. Marepuarsl AuccepTalii UCTIONB3YIOTCS B TPAKTHYECKOI
JesteNbHOCTH 3aBoja «Omnopa HMmxuHupuHr». B uactHocTH, mpH
CONPOBOXACHUH 3aKyIIOYHOH JEATENbHOCTH 3aBojJa 3aK/IF0YaroTCS
Ipa)K/1aHCKO-TIPABOBKIE JIOTOBOPBI 1o PEKOMEHIOBAHHBIM
JUCCEPTAaHTOM MOJEISIM: JOTOBOP MOCTABKH B MOJIb3Y TPETHEro JINIA C
OTKPBLITBIMH YCIIOBUSIMH; ONLIMOHHBIA JOTOBOP MOCTABKH C OTKPBITHIMH
ycnoBussMU. [IpuMeHsieMble IO peKOMEHIallMi AUCCEPTAHTa MOJEH
MO3BOJISIIOT ONTHMH3UPOBATh OW3HEC - Mpolecc 3aKyNoK, CHU3HUTH
PUCKM TMpU  3aKJIKOUYEHUU JOJTOCPOYHBIX JIOTOBOPOB, TMOBBICUTH
3 (HEeKTUBHOCTh ONEPALMOHHON JESTENHbHOCTH H, COOTBETCTBEHHO,
KOMMEpPYECKHE  pe3yJibTaTbl MNpeanpustus. Takxke  Marepuansl
JUCCEpPTAllMd  HUCHOJIB3YKOTCS B IIPAKTUYECKOH  JIeSTEeNIbHOCTH
Bcecoro3Horo  Hay4yHO-HCCIEIOBAaTEIbCKOIO  CBETOTEXHHUYECKOIO
uHcTuTyTa (BHUCH) nm. C.W. BaBuiioBa, B 4aCTHOCTH B JAESITENBHOCTH
HcneliTaTeasHOro eHTpa ceerotexuuueckoi npoaykuuu (U] BHHUCH)
3aKJIIOYAIOTCS TPaXIaHCKO-TIPaBOBBIE JOTOBOPEI 10 PEKOMEHA0BAHHBIM
JUCCEPTAHTOM MoJIesiM: abOHEHTCKOro J0roBopa, 3aKjIH4aeMoro
IIOCPEJACTBOM TPUCOEANHEHHs; aDOHEHTCKOIro JOrosopa B IOJb3Y
TpeThero Jnna; abOHEHTCKOro JOroBopa € OINIHUOHHBIM YCIIOBHEM.

Hcnonp3oBaHue PEKOMEHIOBAHHBIX AOIOBOPHBIX MOJieJied MMO3BOJISIET
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6)

paclUupUTh KIMEHTCKYIO 0azy, NpuBiedYb K COTPYAHUYECTBY HOBBIX
3aKa34MKOB, YBEJIHYUTh OOOpPOT OKa3bIBAaEMBIX YCIyr. Marepuasl
avccepTauvu ucnonb3yrores Kadenpoll mpaBoBoro peryaupoBaHuMs
OKOHOMHUYECKOH  JI€ATEJIbHOCTH FOpunuueckoro dbakynbTeTa
@DHHaHCOBOrO yHHMBEPCUTETA B MpPENOJAaBaHUH YYEOHBIX IUCLMILIMH
«['paxxnanckoe IpaBoy, «[IpennpruHuMarensckoe paBoy,
«KonkypeHTHOE NpaBo», «3aluTa npaB NOTpeOUTEICH);

JuccepTauus COACPXKUT CBEAEHUS O TUYHOM BKJIaze MartBeeBoii Enensr
IOppeBHBI B HayKy, KOTOpPBI BBIpa3sWJiC KaK B JOCTHXKEHHH
rnobanpHOM Henu — (opmupoBaHuu  aBTopckoit koHuenuwu CJIK,
ONpeJeleHU BEKTOPOB INepCrneKTUBHbIX wHccienoBanuii CJK, dyto
SBJISIETCS. 3HAYUTEJIBHBIM HAy4YHbIM JOCTH)KEHHEM, OTKpBIBAIOIINM
HOBOE€ MEpCINEKTUBHOE HAINpaBJICHUE Pa3BUTHS HAyKUd TPakKIaHCKOIo
npaBa, TaK M KOHKPETHBIX 33a7ady - B (GOpPMYJHUpPOBAHUH TEMBI,
MOCTAHOBKE L[E€JIU U 3aJ]a4, BBIOOpE NpeAMeTa UCCIEeI0BAHMS, AaHATTU3E U
000b6menn MHQOpMalKUU MO TeMe AUCCepTaluHy, [JIAHUPOBAaHUU U
aHaJIM3€ TOJYYEHHBIX 3KCHNEPUMEHTAIBbHBIX (ONBITHBIX) pE3yJbTATOB,
UX CTaTHCTHYECKOH 00paboTke, a Taike anpobauuu (BHEAPEHUH)
pe3ynbraTtoB  aucceprauuu. OueBumHas pojlb  COMCKaTeNs B
1eJsienojaraHuu POBEAEHHOIO HCCIICIOBAaHUSl  JIONOJIHSETCS
HEMOCPEACTBEHHBIM YYacTHEM aBTOpa JUCCEpTAalUd Ha BCEX JTamax
npolecca HCCIeJOBaHuUs, HEOCPEACTBEHHOM €ro y4aCTHH B IMOJIyYEHUH
UCXOJAHBIX JAaHHBIX M HAy4HBIX 3KCIEPUMEHTAX, JUYHOM y4acCTHH B
anpofbaluy pe3yJbTaTOB HCCIENOBaHUsA, 00pabOTKe U MHTEPNpPETAlUH
3KCIIEPUMEHTANBHBIX JaHHBIX, BBIOJHEHHBIX TAKX€E JIMYHO aBTOPOM, a
TaK)Ke MMOJrOTOBKE OCHOBHBIX NMyOJIMKALKii O BEIOJHEHHOH paboTe;
7)Bce MaTepHalbl HIH OTIEJbHBIE DE3YJIbTAThl, 3aWMCTBOBAaHHBIC

MartseeBoii Enensl IOpbeBHBI U3 4y)XHX TEKCTOB (paboT), 0bopMIICHEI
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B TEKCTE AUCCEPTALMK HaJUIeXKaluM 00pa3oM ¢ YKa3aHHEM HCTOYHMKA
3aUMCTBOBAHUS.

Couckatens yu€noi crenenu Marseesa Enena FOpreBna ykasan,
4TO JIMYHO MM IIOJIyYeHBl CIIEAYIOIIHUE pe3yJbTaThl: ChHOpMUPOBaHA
Hay4YHO—OOOCHOBaHHAs KOHIENIHUs, O00ecleunBaroas IOHUMAaHHUE
COBOKYITHOCTH CIELMAJIbHEIX JOrOBOPHBIX KOHCTPYKLIUH KaK KaTeropuu
TPOKAAHCKOrO0 IpaBa W KaK CHUCTEMBl IPAaBOBBIX CPEACTB IyTEM
HayYHOro OOOCHOBAaHHS 3aKOHOMEPHOCTEH pasBUTHS, CTPYKTYpHl M
dJIEeMEHTHOro cocrasa. KpoMe Toro, couckarenb paspelliun Takue
IIOCTaBJICHHBIE MM 3ajayd Kak BbelgeneHue npusHakoB CJIK,
OOOCHOBBIBAIOIIMX  OOBEAUHEHUE  CHCHHUAIBHBIX  JIOTOBOPHEBIX
KOHCTPYKLUHA B IIPaBOBYK) KaTeropuio; OOOCHOBAJ CTaHOBJICHHE
cuctembl CJIK mnyreMm peneHus Ha JAUXOTOMUYECKHE TPYMIBI 110
KpuTeputo cneuuduku npaBoBoro Bo3zaeiicTBus CJIK Ha ocHoBHOMH
J0roBOp; cOopMyIUpoBall JOKTPUHANBHOE OIpeAeTCHUE IOHSATHUS
«OCHOBHOH JOTOBOpPY»; 0OOCHOBaN U cHOpPMYJIUPOBA JOKTPUHAIBHOE
ompeJeNiceHUue JJisl TPYIIbl «CIEeUalbHble JOTOBOPHBIE KOHCTPYKLUH,
MOAH(PHUIUPYIOLIHE OCHOBHOM JIOTOBOp», ONpPEAEIIMII 3JIEMEHTHBIN
COCTaB Tpymmbl; 0OOCHOBaI M CHOPMYJIMPOBAN JOKTPUHAILHOE
OIpejieJICHUe JJIsl TPYNIbl «CHELUAIBHBIE JOTOBOPHBIE KOHCTPYKLIWH,
ABTOHOMHBIE I10 OTHOUIEHHIO K OCHOBHOMY JOTrOBOPY», OIPENEIIHII
9JIEMEHTHBIM COCTaB IpyIIbl; 000CHOBAJ IPUOPUTET ACHCTBUS HOPM O
CIK 1o OTHOUIEHHIO K TMOJOXeHUsM dvactd Bropod 1K PO,
peryJMpYIOIIMX OCHOBHOM IOTOBOp; INPOAHaIU3UPOBal BO3MOXHOCTH
WJIN HE BO3MOXXHOCTD JIUIsS OOCUX HJIM KaK MUHUMYM JUIsl OJTHOHM CTOPOHBI
OCHOBHOTO JIOTOBOpPA 3aKJIOUMThH FPaKJIaHCKO—TIPABOBOH J0roBop 0Oe€3
ucnosibzoBanuss  koHkpetHo CJK u  ocymecTBUI  BHAOBOE

muxoromuyeckoe nenenne CJIK Ha obOsi3atenpHBIE U CBOOOAHBIE K



8)

9

IIPUMEHEHHUIO; KJ1acCU(ULIUPOBAIT 00CTOSATENbCTRA,
npenonpenenstomue npumenenre CJIK; oxapaxTepuzoBan (akTopsl
BIIMSHUS Ha CTaHOBJIeHHe U pa3Butue cucreMbl CJ/IK; ocyecTBun
aHanu3 perynartusHoro BosneiictBuss CIIK Ha OCHOBHO#M moroBop u
knaccupuuuposars CJIK mo xpurepuio BO3JeHCTBUS Ha CTaguu
OCHOBHOI'O JOr0BOpa; MpPOBEN aHAIU3 peryJsaTHBHOIO BO3JAEHCTBUS
CIOK Ha ocHOBHOH pjoroBop u knaccudpuiupoBate CIOK mo
KOMIIJIEKCHOCTH BO3ZI€MCTBUS HA CTAIMU OCHOBHOTI'O IOrOBOPA U T.JI.;
OCHOBHBIE Hay4HBle pe3ynbTaTbl AUCCepTAllMH ONMyOJIMKOBaHLl B
peLIeH3UpYEMBIX Hay4YHBIX H3JaHUAX, @ HUMEHHO B 24-X Hay4HBIX
nybnukauusax odmwum odvemoM 25,49 n.u. (aBropckuii oobeM 25,49
1.J.), B TOM uucie 23 paboTel o0muM oobemoM 15,61 m.i. (aBTopckuit
oorem 15,61 1n.1.) B pelUeH3UpYEeMBIX HAYYHBIX HU3JAHUSX,
onpeneneHHbix BAK npu MunobpHayku Poccun, U3 KOTOpBIX 2 cTaThU
aBTOPCKUM OOBEMOM 1,56 1n.1. onyOnIMKOBaHBI B H3JaHUSX,
oTHeceHHBbIX K kateropuu K1, 19 crareil aBTopckum odbemom 12,54
M.JI. OmnyOJUKOBaHBl B HM3JaHUSX, OTHECEHHBIX K Karteropuu K2, 2
CTaTbu aBTOPCKUM oObemoM 1,51 m.ja. onmyOJMKOBaHBl B H3JaHUSX,
OTHECEHHBIX K kaTeropuu K3;

codckaresb yuéHoii crenienn MatBeeBa Enena FOpseBHa B xoze paboThI
HaJ AMccepTalyeil ¥ MOAroTOBKe K MyONIMYHON 3aIuTe rnokasan ceds
Kak KaKk c(OpMHPOBABIIMHCS yYEHBIH, HCIIOIb30BABIINN HEOOXOAUMEIE
CHUCTEMHEIE O0IIIMe TeOpeTUYeCKHe 3HaHUs 110 HayYHOH CIEUaTbHOCTH
5.1.3. YacrHo-mpaBoBble (IOpUAMYECKUE) HAYKH i1 (POPMUPOBAHMS
ABTOPCKON TMEPCIEKTHBHOH KOHLENLWH, BHOCAIICH 3HAYUTENbHBIN
BKJaJ B  pasBUTHE TEOpUH  TpaxaaHckoro mnpasa.  Oua
MPOJEMOHCTPUpOBaNa  BIAJEHHE  NPHUHIMIAMH,  JIOTHKOH M

METO/I0JIOTUEN HAy4YHOro IMO3HaHu#A, yYMCHHE CXKaATo, JIOTHYHO H
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apryMEHTHUPOBAaHHO  HU3jaraTh  MaTepHal, IPeJCTaBICHHBIA B
JyccepTaluy; J0Ka3aia HUIMYHE KBAIUPUKATHOHHBIX CITIOCOOHOCTEH K
JIAJIbHEHIIIEH Hay4YHOH JIEATENBHOCTHU. KBanudukaunoHHsie
CIIOCOOHOCTH COHMCKaTeNsl K MOJATBEPXKAAeT TaKKe yMEHHE I'PaMOTHO
UHTEpIIPETUPOBATh IIONYYEHHbIE pPe3yJIbTaThl TMPH  TNPUMEHEHHH
CpaBHUTEJIBHO-TIPABOBOIO0 METOJ@a M HHBIX METOJOB HCCIICOBAHHS,
JIOTUYHOCTh IMPOBEJIEHHUSI HCCIIEIOBAaHMS, HYETKOCTh M  SICHOCTB
M3JI0’KEHUS €ro MaTepuaa; IeMOHCTpalus rTyOOKUX [IO3HAHUH B 4acTH
TTOHUMAaHUSI COOTHOIIICHUS aKTYaJIbHBIX IPOOJIEM TEOPUHU TPAXKIAAHCKOTO
IpaBa, KX CBS3M C HACyIIHONM MpoOJIEeMaTUKON 3SKOHOMHUYECKOM
JEeSTEIBHOCTH U T.[I.

BmecTe ¢ Tem, Kak MpeAcTaBlsE€TCs, YTO COCTaBy 3JIEMEHTOB
cuctembl CIIJ] MoxxHO OBUIO ynenuTh OoJiblile BHUMaHHUS B padoTe.
OnHaKo JaHHOE 3aMeYaHHe HOCUT JUCKYCCHOHHBIN XapaKTep.

HUcxonsa u3 M3JI0XKEHHOro, MoJiarar, 4To IpeacTaBJICHHasA K 3allyuTe

JUccepTaldsl COOTBETCTBYET 3asBICHHOM HaydyHOH crenuanbsHocTd 5.1.3. |

MOJET OBITh JONMyHICHAa K 3alllUTEC
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[TaBoukoB Cepreit ['epacumoBHY
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